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DICKINSON, JUSTICE, FOR THE COURT:
1. Esse Cdllins gopeds an order granting summary judgment entered by the Circuit Court of
Tdlahetchie County in June of 2003. Essie, who had been shot and wounded by her husband, sued
Tdlahaetchie County intort for failing to arrest her husband prior totheincident. Thedircuit court found that
the County was entitied to sovereign immunity based upon the nature of the actions or fallures of which
Essecomplans Wedfirm.

FACTSAND PROCEEDINGSBELOW*

! Though the tria court made no separate statement of facts, the order did state upon which
facts summary judgment was based. The facts will be sated in the light most favorable to Essie.



2. Onorabout August 31, 2000, Essereceved thregtening phone calsfrom her estranged hushand,
Robert, who threatened "to kill, maim and otherwise cause grievous bodily injury” to her.  She reported
theincident to the Talahatchie County Sheriff's Department (“TCSD"), and asked that Robert bearrested.
TCSD indructed Esseto swear out an fidavit a thejustice derk's office so thet an arrest warrant could
beissued.

13.  The next day, Essie went to the judtice court and Signed a crimind affidavit againg Robert for
domestic vidlence? Shortly theresfter, the judge Sgned the warrant,® but never ddivered it to TCSD.
Essetestified that the judge called her on Saturday, September 2, but shefailed to recal much about the
conversation. Thejudge damsthat he had a phone conversation with Esse and that shetold him thet she
didnt want to see Robert in jail, but wanted to get him into court where the judge could tdl him to stop
thregtening her. Inany casg, it is undisputed that Robert was never arrested.?

4. On Monday, September 4, 2000, Robert forced his way into Esses home and shot her twice
before turning the gun on himsdf and teking his own life. Thereefter, EsSe filed suit againg Tdlahatchie
County, dleging thet the County was lidble for negligence based upon the various actions and inections of

TCSD, thejudicederk, and thejudtice court judge, for their falureto effectuate Robert'sarrest. Thetrid

’Esse tedtified in her deposition that, knowing that the judge was not at the office, she actudly
went directly from TCSD to hishome. She then stated that the judge's wife informed her that he was
adeegp and that she needed to go to his office, which Esse subsequently did.

3 The warrant, which calls for an arrest based on domestic violence pursuant to Miss. Code
Ann. 8 97-3-7(3), claims nothing other than telephone threats Robert made to Esse. However, a
complaint filed in February of 2000 complains of smilar conduct from Robert's family members and
appearsto indicate that some sort of physical confrontation took place between the two.

* Deputy Sheriff Jmmie Gibbs did testify that he tried to contact Robert during the weekend to
investigate the matter.



court granted summeary judgment to Tdlahatchie County on the besis of soverdignimmunity.> From that
judgment, Essie gopedsto this Court.
DISCUSSI ON

1.  This Court reviews summeary judgments de novo. Grange Mut. Cas. Co. v. United States
Fidelity & Guar. Co., 853 S0.2d 1187, 1190 (Miss. 2003). We view the facts in the light most
favorable to the nonmovant. 1d. If there exigs a genuine issue of materid fact, summary judgment is
ingppropriate. 1 d. The nonmovant must show by spedific factsthat there exigsagenuineissue of materid
fact; that is, the nonmoving party may nat rest on dlegations or denids in the pleadings to withgtand the
mation. I d.

I. Whether Tallahatchie County may be held liablefor the Tallahatchie
County Sheriff's Departmentsfailuretoarrest Robert Collins.
6.  Although Esseconcedesthat no arest warrant wasissued, she damsthat probable cause existed
for awarantless arest and/or, in the dternative, that a warrantless arrest was Joedificaly authorized by
Miss. Code Ann. 8 99-3-7(3). The County rebuts this assartion by arguing that TCSD isimmune from
lighility for itsfailureto arrest based on Miss. Code Ann. § 99-3-7(7)° and, in the dterndtive, thet §99-3-

7(3) did not authorize awarrantless arest. The County dso assarts thet immunity extends to the actions

SEssie dso tried to assert a state law due process claim based upon Miss. Const. Art. 3,
814. Thiscam was not specificaly addressed in the summary judgment order. However, Esse has
gpparently waived any possible error as to such since she does not raise it on apped.

® Thetria court found that TCSD was provided immunity through Miss. Code Ann. § 97-3-
7(7), which provides immunity for the arrest and/or failure to arrest a suspect pursuant to 8 97-3-7(3)
(which will be covered very shortly). Seemingly fortunate for Essie, however, is the fact that 8 97-3-
7(7) was not enacted until ayear after her complaint was filed, making it ingpplicable to the case sub
judice. See Miss. Code Ann. 8 97-3-7.



of TCSD basad upon Miss Code Ann. 8 11-46-9(1)(c), which providesimmunity for actions or failures

regarding police protection:
(1) A governmentd entity and its employees acting within the course and scope of thar
employment or duties hdl nat be lisble for any dam:
(c) Arigng out of any act or omission of an employee of agovernmentd entity engaged in
the performance or execution of duties or activities relating to police or fire
protection unless the employee acted in reckless disregard of the safety and
well-being of any person not engaged in criminal activity at the time of
injury.
Miss. Code Ann. 8 11-46-9(1)(c) (emphasis added).
7.  Esde does not argue that Miss. Code Ann. 811-46-9(1)(c) is in gpplicable to the conduct
complained of asto thisissue, but she does argue the County is not entitled toimmunity under thesection
because "there was more than sufficient probable cause' to merit his arrest despite the absence of a
warant. Apparently, Ess€ s argument isthat, because there was probable cause, TCSD is nat entitled
to immunity becauseit acted in reckless disregard for her safety and well-being.”
8.  Esedtesnoauthority for the propostion thet thefailureto arrest despite the presence of probable
cause automaticaly rises to aleve of reckless disegard. As Talahatchie County points out, reckless
disregard is a higher dandard then gross negligence and "embraces willful or wanton conduct which
requires knowingly and intentiondlly doing athing or wrongful act.” Turner v. City of Ruleville, 735
So.2d 226, 230 (Miss. 1999).
19. In her rebutta brief, however, Essedirectsthe Court's atention to Miss. Code Ann. 99-3-7(3),
which dates "Any law enforcement officer shall arrest aperson with or without a warrant when he has

probable cause to bdieve tha the person has, within twenty-four (24) hours of such ares, knowingly

" Actudly, under this section of her argument, Essie makes no reference to a code section, but
only generaly citesthe Missssppi Tort Clams Act. However, Esse does dlege that the defendants
acted in reckless disregard for her safety and well being in her complaint.
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committed a misdemeanor which is an act of domedtic violence" (emphasis added). Subsection (5)
provides a lig of crimes which condiitute a "misdemeanor which is an act of domestic violencg' when
committed among family members Among theligisMiss Code Ann. 8 97-35-15.
110.  Though not cited by any of the parties, Miss. Code Ann. § 97-35-15 dates

(1) Any person who disturbsthe public peece, or the peace of athers, by violent, or loud,

or insulting, or profane, or indecent, or offendve, or boisterous conduct or language, or by

intimidetion, or seeking to intimidate any other person or persons, or by conduct ether

caculated to provoke a breach of the peace, or by conduct which may lead to a breach

of the peace, or by any ather act, shdl be guilty of a misdemeanor, and upon conviction

thereof, shdl be punished by afine of not morethan five hundred dollars ($500.00), or by

imprisonment in the county jail nat more then Six (6) months, or bath.
111.  Through Esses previous filing with TCSD and her latest complaint, there was ample probable
cause to arrest through 8§ 99-3-7(3) based upon 8§ 97-35-15. However, as Sated above, reckless
disregard requiresthat the person knowingly or intentionally commit awrongful act. Evenviewing thefacts
inalight mog favorable to Esse, she has shown no evidence that TCSD knew that it could and/or was
required to arest Robert. TCSD's conduct, even if negligent, can not besaid to haverisento theleve of
reckless disegard basad upon the facts in this record.  Therefore, § 11-46-9(c) did provide immunity
based upon TCSD's conduct, and summary judgment was proper asto TCSD.

. Whether Tallahatchie County may be held liablefor thefailure of

the Justice Court Clerk or Justice Court Judge to transmit the
signed warrant to the Tallahatchie County Sheriff's Department.

f12.  Citing Miss Code Ann. §11-46-9(1)(d), the trid court noted that governmenta entities are not
lighle for dams arising out of an employegs exerdse or falure to exercise adiscretionary duty. Thetrid

court, citing Miss. Code Ann. §11-46-9(1)(a),2 dso noted that immunity isto begranted for damsarisng

8 Though this portion of the statute was cited, the trid court's finding of immunity only rested on
subsection (d) because the acts were discretionary.

5



out of judidd attionsand inections as wel as adminidrative actions or inections which are of ajudicid

nature.

113.  Itshouldfirg benoted that Esse makesno mention of thislast dited portion of the Tort Clams Act.
Notwithsanding, Rule 3.03 of the Mississppi UniformJustice Court Rules, notesthat "arrest warrants or
search warrants shdl be issued only by the judge after ajudicid determination thet probable cause exids
based upon the afidavit or other evidence before the court.” Therefore, the issuance of warrantsis a
judicd act. Furthermore, even if one were to argue that there is a difference between the issuance of a
warrant and the ddivery of awarrant to a police or sheriff's department, the type of conduct complained

of would be an adminidrative at of ajudicid nature, a the very leest. Thus, the dleged conduct of both
the judtice court derk and judge fdls squardy within 8 11-46-9(1)(a). Therefore, thetrid court properly

found thet Sovereign immunity prevented prosecution of EsS€sdams

f14. The patiesdso briefed the issue of whether Miss. Code Ann. §11-46-9(1)(d) is gpplicable. In
doing S0, our atention wasdrawn to an gpparent misunderganding in our caselaw. Essedamsthet the
trid court erred in granting summary judgment because the County employees could not have been sad

to have used "ordinary care' even if the acts were discretionary.® Tdlahatchie County dso bdieves tha

this sandard is gpplicable, though it argues the Sandard has been met.

° Essie dsn assarted that the acts were ministeria and not discretionary. In describing a
minigteria function, this Court has Stated:

[t]he most important criterion, isthat [if] the duty is onewhich hasbeen positively imposed

by law and its performance required a atime and in a manner or upon conditions which

are ecificaly desgnated, the duty to perform under the conditions specified not being

dependent upon the officer's judgment or discretion, the act and discharge thereof is

minigerid.

Mississippi Dept. of Transp. v. Cargile 847 So.2d 258, 267-68 (Miss. 2003)(quoting Poyner v.
Gilmore, 171 Miss. 859, 158 So. 922 (1935)). Essefailsto direct this Court's attention to any Statute
which imposes a duty on the clerk or judge to deliver a warrant to TCSD. Therefore, her argument is
without merit.



715. InHarrisv. McCray, 867 So. 2d 188 (Miss. 2003), this Court held:

A governmentd entity and itsemployesenjoy immunity if thereisexerdseof ordinary care

in the performance of a duty under a Satute, ordinance or regulation. Miss. Code Ann.

8 11-46-9(1)(b) (Rev. 2002). Ontheother hand, agovernmentd entity and itsemployee

enjoy immunity under Miss Code Ann. 8§ 11-46-9(1)(d) ‘[bJasad upon the exercise or

performance or the failure to exercise or perform a discretionary function or duty . . .

whether or not the discretion be abused”
Id. at 189.
116. Here both patiesdite (directly or parentheticaly) Brewer v. Burdette, 768 So.2d 920, 923
(Miss 2000), for the erroneous propodtion that one must use ordinary carein parforming adiscretionary
functiontoretanimmunity. Unfortunatdy, Brewer dited L.W.v. McComb Separ ate School District,
754 S0.2d 1136 (Miss. 1999), for the proposition that an ordinary care sandard gppliesto discretionary
functionimmunity. ThisCourt recognizedin L.W. that the school’ sconduct was of adiscretionary natur e.
L.W., 754 So.2d a 1139 43 (emphesisadded). However, thisCourt never found thet the schoal officids
were performing adiscretionary function. 1d. (emphasisadded). Indeed, this Court actudly found
that theschodl offiddsin L.W. werepaforming afunctionrequir ed by statute and, therefore, properly
andyzed the schoadl's actions under subsection (b) (which addresses acts or omissons while performing
datutory duties), rather than subsection (d) (which addresses discretionary duties). |d. Subsection (b)
dearly cariesan ordinary care Sandard; subsection (d) doesnot. Seeid.
117. InBrewer, this Court misgpplied the wordingin L.W. by incorrectly gpplying the ordinary care
sandard todiscretionary duties® InHarris, this Court hdd: “When an officid isrequired to usehisown

judgment or discretion in parforming aduty, thet duty isdiscretionary.” Harris, 867 So. 2d at 191. Miss.

10

Compare Brewer, 768 So.2d at 922, with L.W., 754 So. 2d at 1139-43.
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Code Ann. 8 11-46-9(1)(d) exemptsgovernmentd entitiesfrom lidhility of adiscretionary function or duty
“whether or not the discretion be dbused”. Therefore, ordinary care gandard is not gpplicable to Miss.
Code Ann. § 11-46-9(1)(d). Thus, theconduct in the case sub judiceisimmune under Miss Code Ann.
811-46-9(1)(a), and Miss. Code Ann. § 11-46-9(1)(d) does not apply.
CONCLUSION

118.  For theforegoing reasons, we afirm the judgment of thetrid court.
119. AFFIRMED.

SMITH, CJ.,, WALLER AND COBB, P.JJ., CARLSON AND RANDOLPH, J3J.,

CONCUR. GRAVES, J., CONCURS IN RESULT ONLY. EASLEY, J., DISSENTS
WITHOUT SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.



